especially when it is considered that Badger thought that abate-
ment of the violation was based entirely upon its having prompt-
ly removed from the mine the defective circuit breaker which had
originally been cited as the source of the imminent danger al-
leged in Order No. 631937 (Finding No. 26, supra).

In the circumstances described above, I believe that any
penalty hereinafter assessed for the violation of section 75.511
should be reduced by $100 for Badger's outstanding effort to
achieve rapid compliance.

Negligence

Badger's brief (p. 16) refers to some inspectors' statements
evaluating gravity and negligence which were submitted as a part
of Badger's brief.  MSHA failed to introduce the inspectors1
statements as a part of the record and they were not submitted
as a part of the Secretary's petition for assessment of civil
penalty in Docket No. WEVA 81-285.  The inspectors testified at
the hearing, however, that they believed the violation of section
75.511 contributed to Lambert's electrocution (Finding No. 22,
supra).  Therefore, I do not believe that the inspectors' state-
ments submitted as a part of Badger's brief make any allegations
which were not made at the hearing.

I have already held that the complexity of the circuit
breaker and the unusual design flaw which caused the circuit
breaker to malfunction justified Lambert's having performed
trouble shooting with the power on.  In trying to evaluate the
question of Badger's negligence with respect to the violation of
section 75.511 here under consideration, it is necessary to con-
sider whether Lambert would have acted any differently from
the way _ he did act if he had personally gone back to the surface
substation for the purpose of removing the lock and reenergizing
the circuit breaker.  The evidence certainly shows that Lambert
knew the power was on at the time he was trouble shooting and
fell into the high-voltage portion of the circuit breaker (Find-
ing Nos. 6 and 24, supra).

It is undisputed that Lambert, upon his own initiative, re-
moved the insulated protective board which covered the high-
voltage portion of the circuit breaker.  Lambert did not discuss
with Steerman on the telephone that he had removed the insulated
board and Steerman stated that he would have instructed him to
replace the board before trouble shooting with the power on if
he had known that Lambert had removed the board (Finding No. 24,
supra) .  Exhibits E, H, and 10 in this proceeding show that the
insulation board covered nearly all of the interior of the high-
voltage portion of the circuit breaker and support to some ex-
tent Badger's claims that Lambert had sufficient room to trouble
shoot on the low-voltage portion of the circuit breaker Without
coming into contact with the high-voltage components.

909other words, regardless of
